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Suggestions to Improve ICWA in Nebraska	  
 
In 1978, Congress enacted the Indian Child Welfare Act (ICWA) after recognizing that a disproportionate number 
of Native American children were being removed from their homes and placed in non-Native homes.1 In 1985, 
Nebraska enacted a state version of the ICWA, which essentially mirrors the federal statute, with the stated intent 
to “ensure that the intent and provisions of the Federal Indian Child Welfare Act are enforced.”2 
 
The federal ICWA sets forth distinct standards and additional requirements in child custody cases involving Indian 
children.  As a companion to the federal statute, several states have codified state ICWA statutes that provide 
additional details and address local needs.   
 
The Nebraska ICWA Coalition is a group of tribal representatives and other advocates that aim to improve 
compliance with the ICWA in Nebraska through identifying issues and concerns within Nebraska’s county, 
juvenile, and tribal courts.  The Nebraska ICWA Coalition’s goal is to resolve these issues through collaboration 
and partnership with key stakeholders.  
 
The Nebraska ICWA Coalition believes that a more specific Nebraska ICWA statute would provide needed clarity, 
improve outcomes, and reduce disproportionality for Native American children and families in accordance with 
the intent of ICWA.  Therefore, the Nebraska ICWA Coalition respectfully presents the following suggestions: 
 
Defining what is encompassed by “active efforts” 
● Federal and current state law require that “any party seeking to effect a foster care placement of, or 

termination of parental rights to, an Indian child under State law shall satisfy that active efforts have been 
made to provide remedial services and rehabilitative programs designed to prevent the breakup of the 
Indian family.”3 There currently is no clear definition of active efforts in Nebraska, although there have 
been several appellate cases in Nebraska that have touched upon this issue. Those cases have indicated 
that active efforts should, at a minimum, include culturally relevant services to the particular Native 
American family, efforts to involve the tribe and the children’s extended family, and active engagement of 
the family as opposed to passively offering referrals.4 The Nebraska ICWA Coalition believes practice 
would be improved by a statutory definition of active efforts that incorporates these and other 
components. 

 
Defining the requirements necessary to transfer a case to tribal court 
● In an ICWA case, a parent, Indian custodian, or tribe can request that a case be transferred to tribal court. 

Pursuant to the ICWA, a case must be transferred to tribal court unless an opposing party can show that 
“good cause” exists not to transfer the case. The Bureau of Indian Affairs (BIA) has promulgated non-
binding guidelines that define what constitutes good cause.  In order to achieve consistent results in 
ICWA cases, the meaning of “good cause” should be clearly defined. This could be effectuated by the 
adoption of standards, that are consistent with but provide more clarity to the BIA guidelines, into statute.  

 
Increasing the number of Native American foster care placements 
● Federal ICWA includes a preference that an Indian child be placed with a member of the child’s extended 

family, a foster home licensed or approved by the child’s tribe, a Native American foster home, or an 
institution approved by the tribe. In Nebraska, there are a limited number of these types placements. In 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 25 U.S.C. §§ 1901 et seq.	  
2 Neb. Rev. Stat. § 43-1502	  
3 25 U.S.C. § 1912; Neb. Rev. Stat. § 43-1505(4)	  
4 In re Interest of Walter W., 247 Neb. 859 (2008); In re Interest of Louis S., 17 Neb. App. 867 (2009) citing A.A. v. State, 982 P.2d 256 (Alaska 
1999); In re Interest of Jamyia M., 18 Neb. App. 679 (2010).	  
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order to better comply with federal statutory requirements, Nebraska should continue to actively recruit 
culturally appropriate kinship and foster care placements and work with the tribes to increase the number 
of these placements. The Coalition recommends that the Nebraska Children’s Commission consider 
making this a part of their statewide strategic plan. In addition, the state should consider revising licensing 
requirements to encourage more flexibility for native placements. 

 
Improving notice to tribes 
● In ICWA cases, the party seeking foster care placement or termination of parental rights, usually the State, 

is required to provide notice to parents and the tribe of the pending proceedings and their right to 
intervene in the case.  This is important because it enables tribes to determine if the child is eligible for 
enrollment and allows the tribe to decide what action it may take in a certain case.  In many cases, the 
notice provided to the tribe is not adequate or timely.  In order to improve compliance with the ICWA, 
Nebraska should work with the tribes to create a more effective procedure to improve the timeliness and 
the adequacy of information included in the notice. Nebraska should also seek to provide notice to tribes 
in non-court involved cases so as to encourage tribal involvement and access to culturally relevant 
services. The Nebraska ICWA statute should provide more clarity as to when the notice shall be provided 
and what should be included in that notice. 

 
Improving ICWA education among attorneys, judges, child welfare workers 
● In practice, the ICWA is implemented by attorneys, juvenile court judges, and DHHS caseworkers. Tribes 

in Nebraska have expressed concern that some of the people responsible for implementing the law may 
not fully understand the history and purpose and statutory requirements of the ICWA. In order to 
improve compliance with the ICWA, Nebraska should improve educational requirements for case 
professionals. 
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INDIAN CHILD WELFARE ACT RESOURCE LIST 
 
1.  Nebraska Department of Health and Human Services  
Sherri Eveleth, Indian Child Welfare Program Specialist 
209 N. 5th Street 
Norfolk, NE  68701 
(402) 370-4216  
 
2. Omaha Tribe 
Gwen Vargas Porter, ICWA Specialist 
P.O. Box 500   
Macy, NE  68039 
(402) 837-5261 
 
3. Ponca Tribe of Nebraska 
Jill Holt, ICWA Specialist 
2602 J Street 
Omaha, NE  68107 
(402) 734-5275 
 
4. Santee Sioux Nation 
Clarissa LaPlante, ICWA Specialist 
Rt. 2, Box 5191 
Niobrara, NE  68760 
(402) 857-2342 
Governmental headquarters are in Santee, NE, but the mailing address is Niobrara. 
 
5. Winnebago Tribe 
Barbara Eagle, ICWA Specialist 
P.O. Box 771 
Winnebago, NE  68071 
(402) 878-2469 
 
6. Oglala Sioux Tribe 
Juanita Sherich, Director 
ONTRAC (Oglala Nation Tiospaye Resource and Advocacy Center) 
P.O. Box 2080 
Pine Ridge, SD  57770 
(605) 867-5805 
 
7. Rosebud Sioux Tribe 
Shirley Bad Wound, ICWA Specialist 
P.O. Box 609 
Mission, SD  57555 
(605) 856-5270 


