
September 25, 2012 

Senator Kathy Campbell 
Chair, Health and Human Services Committee 
Room 1402, State Capitol 
Lincoln, NE 68509 
 

Chairwoman Campbell and members of the Health and Human Services Committee, 
 
On behalf of the Nebraska Appleseed Center for Law in the Public Interest, thank you for 
receiving our testimony today.   
 
First, I want to thank Sen. Campbell and the Committee for your commitment to 
prioritizing the improvement of our child welfare system.  I also want to thank Sen. 
Bloomfield for introducing LR 578, as we believe compliance with the Indian Child 
Welfare Act (ICWA) is an important issue as we continue to reform Nebraska’s child 
welfare system. I also want to thank the Committee for traveling to Macy today to hear 
from tribal representatives and advocates on the Omaha Reservation.  
 
For many years, Nebraska Appleseed has been focused on raising awareness of and 
improving the implementation of the ICWA in Nebraska. In 2008, Nebraska Appleseed 
joined with tribal leaders, the Indian Child Welfare Program Specialist for the Nebraska 
Department of Health and Human Services (DHHS), Legal Aid of Nebraska’s Native 
American Program, and other advocates to create the Nebraska ICWA Coalition. The 
purpose of the Coalition is to identify ICWA issues within Nebraska’s county and 
juvenile courts with the goal of working together to resolve any concerns. The Nebraska 
ICWA Coalition has compiled a list of culturally appropriate social services and has 
conducted various ICWA trainings for attorneys and case professionals across the state, 
including recruiting and training qualified expert witnesses as required under ICWA. 
Nebraska Appleseed, in cooperation with the Nebraska ICWA Coalition, has filed two 
amicus briefs before the Nebraska Supreme Court in cases involving the interpretation of 
key components of ICWA.1  
 
In 1978, Congress enacted the ICWA after recognizing that a disproportionate number of 
Native American children were being removed from their homes and placed in non-
Native homes.2 At the time ICWA was passed, roughly 25-35% of all Native American 
children had been removed from their families and placed in adoptive homes.3 Congress 
found that, “there is no resource more vital to the continued existence and integrity of 
Indian tribes than their children.”4 The ICWA established minimum procedural and 
substantive standards that protect both the sovereignty of tribes and the rights of Native 
American children. In 1985, the Nebraska Legislature enacted a state version of the 
ICWA, mirroring the federal act, to “ensure that intent and provisions of the federal 
Indian Child Welfare Act are enforced.”5  
 
At Nebraska Appleseed, we join with members of the Coalition and other stakeholders 
who believe that Nebraska can, should, and must do more to improve our compliance 
with the letter and spirit of the ICWA.  In particular, we believe Nebraska could improve 

                                                             
1 See In re Interest of Walter W., 247 Neb. 859 (2008) (regarding the active efforts provision of ICWA) and 
In re Interest of Elias L., 227 Neb. 1023 (2009) (regarding the right of tribes to intervene in ICWA cases 
through an ICWA Specialist).  
2 25 U.S.C. § 1901  
3 Mississippi Choctaw Indian Band v. Holyfield, 490 U.S. 30 (1989). 
4 25 U.S.C. § 1901(3) 
5 Neb. Rev. Stat. § 43-1502 
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our compliance with the ICWA by providing more detail and clarity in the law at the state 
level.  Fortunately, the federal ICWA provides a mechanism for states do this by enacting 
additional statutory protections at the state level for Native American children, parents, 
and tribes. The federal ICWA states, “In any case where State or Federal law applicable 
to a child custody proceeding under State or Federal law provides a higher standard of 
protection to the rights of the parent or Indian custodian of an Indian child than the rights 
provided under this subchapter, the State or Federal court shall apply the State or Federal 
standard.”6 Several states, including Iowa, Minnesota, and Oklahoma, have recognized 
the need for heightened statutory protections and have enacted a more protective state 
ICWA statute.  
 
Together with the Nebraska ICWA Coalition, we have provided the Committee with a list 
of potential improvements that we believe could be made in Nebraska related to ICWA 
and the handling of child welfare cases involving Native American children.  The 
improvements include increasing the availability of relative and tribal foster care 
placements, improving the notice issued to tribes in ICWA cases, and clarifying the 
definition of active efforts. We believe that these proposed solutions could be achieved 
through the enactment of a strengthened Nebraska ICWA as well as through collaborative 
efforts already underway.  We believe these steps can help Nebraska form a strong 
foundation to improve compliance with the ICWA by recognizing the purpose behind the 
law, eliminating disproportionality in the system, and strengthening the rights of tribes 
and Native American families. Therefore, we encourage the Health and Human Services 
Committee and the Nebraska Legislature to continue working together with tribal leaders, 
DHHS, and other stakeholders to strengthen ICWA in Nebraska.  
 
Thank you for the opportunity to submit our testimony today and for your commitment to 
improving the system for all children.  
 
Sincerely, 
 
 
 
Robert McEwen 
Staff Attorney 
Child Welfare System Accountability Project 
 
 
 
 
 
 
 
 
 
 

                                                             
6 25 U.S.C. § 1921 


